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The following is a five-part article addressing concurrent delay.
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DISSECTING THE DOCTRINE OF CONCURRENT DELA
Y

The concept of Concurrent Delay is one of the most hotly contested topicsin the
industry. Both Owners and Contractors invariably use Concurrent Delay as an
excuse to avoid responsibility for claims of extended overhead claims or
liguidated damages assessments. Unfortunately, there is no uniform application
of the Doctrine of Concurrent Delay. Contracts seldom address it. Courts can’t
seem to agree on what it isor how it is measured. This five part discussion of
Concurrent Delay is intended to help provide you with an understanding of the
confusion and controversies arising from Concurrent Delay and ways you can
proactively address Concurrent Delay to avoid costly disputes of uncertain
outcome.

Concurrent Delay -- What is it and Why is it so Important?

Projects change. It’sjust that simple. Owners change their mind. Design
Engineers make mistakes. Contractors make substitutions. If change isinevitable,
soisdelay. Project delay isgenerally the result of multiple causes from multiple
parties. The project participants routinely use Concurrent Delay as a global
excuse for their failure to perform. After all, if multiple parties contributed to the
problem, wouldn’t it be fair that multiple parties contribute to the remedy? Enter
the Doctrine of Concurrent Delay. Be forewarned....

“ Popular opinion isthe greatest lie in the world [4]."
Thomas Carlyle

While the Concurrent Delay defense is often raised, the defense does not have
consistent meaning. Most practitioners don’t understand the definition of the
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term, itsintent, or its application. The age-old adage, “time, no money,” isjust too
simplistic and largely out of step with contemporary application of the theory.
Perhaps the Doctrine of Concurrent Delay is misunderstood because:

1. Contracts are prepared by attorneys and are relationship based.
2. CPM Schedules are prepared by schedulers and are mathematically based.
3. Attorneys aren’t schedulers and relationships aren’t mathematical.

While the problem is easily stated, it remains difficult to solve. Numerous articles
have been written on Concurrent Delay; some by brilliant legal minds, some by
expert schedulers. Few however, have been written in amanner that is plainly
accessible to both.

Remember, most Concurrent Delay settlements are business decisions and not
grounded in esoteric doctrine. Consider Ockham'’s Razor:

“Don’t multiply entities except by necessity [5].:
William of Ockham (1285 — 1349)

In other words, when presented with multiple theories, the smpler solution is
likely the better solution.

What is Delay?

Many contracts are ambiguous when it comes to defining delay and who bears
the financia burden of the added costs associated with added contract
performance time. In the absence of a contractual definition, generally the
construction industry recognizes the following:

“All delay eventsfall into one of three categories. Excusable delay is caused by
factors beyond the control and without the fault of either the project owner or the
contractor. The contractor is entitled to an extension of time, but not an increase
in the contract price. Non-excusable delay is caused by the fault or performance
deficiency of the contractor. The contractor is entitled to neither an extension of
the schedule nor an increase in the contract price. Compensable delay is caused
by the fault or shortcoming of the owner. The contractor is entitled to both an
extension of time and an increase in the contract price to compensate for
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additional costs[1]."

Concurrent Delay typically becomes a much contested issue on those projects that
experience more than one of these types of delays. The vast mgjority of projects
that are finished late fall into this category.

What is Concurrent Delay?

While most project participants toss the term Concurrent Delay about freely, itis
also rare that contracts actually define thisterm. Consider the following lack of
consistency which is characteristic of the systemic confusion within our industry:

§ “Concurrent delay is experienced on a construction project when two separate
delay events occur during the same time period [1]."

§ “Itisimportant to note that to be considered concurrent delays, the delays
need not actually take place at the same time [8]."

§8 “Concurrent Delay is experienced on a project when two or more separate
delay events occur during the same time period and each, independently affects
the completion date [11]."

§ “Concurrent Delay occurs when the results of two separate delay events
overlap [2].”

§ “The events are considered to result in concurrent ...delayswhen it is clear
that one of the events caused a delay in the schedule, but even if that event had
not occurred, the schedule would have been delayed anyhow by the other event
[10]."

§ “Causes are“ concurrent” when they operate in conjunction simultaneously
upon a single work element or phase of contract performance, causing an effect
or effects (legal harm, injury) which would not occur in the absence of any one of
the several causes [6]."

What Happenswhen thereis Concurrent Delay on Your Project?
Thiscritical question also is not answered consistently in our industry. Be aware
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of the following divergence of opinions on the net effect of concurrent delay:

Excusable Delay concurrent with Non-Excusable Delay yields either a net
Excusable Delay (see Footnotes [10], [11], [14], and [15]) or a net
Non-Excusable Delay (see Footnotes [1], [2], [16], [17], and [18]);

Excusable Delay concurrent with Compensable Delay yields either a net
Compensable Delay (see Footnote [10]) or a net Excusable Delay (see
Footnotes [1], [2], [11], [14], [15], [16], [17], and [18]);

Compensable Delay concurrent with Non-Excusable Delay yields either a
net Excusable Delay (see Footnotes [10], [11] or a net Non-Excusable
Delay (see Footnotes [1], [2], and [18]).

If these basic delay categories are not addressed in the contract documents, it is
certain that discussions regarding concurrent combinations of these categories
will be both heated and protracted.

No matter which side you are on, it isin your best interests to define and
negotiate Concurrent Delay to your commercia advantage. Otherwise, Dispute
Resolution Boards, Mediators, Arbitrators, Judges and Juries will define the
concept for you. Unfortunately, those definitionswill likely be as erratic
tomorrow as they have been in the past.

Anticipate! Mitigate! Define Delay. Define Concurrency. Provide clear and
concise language that describes the net effect Concurrent Delay. Proactive
management of Concurrent Delay conflict isyour best weapon against an
Inequitable Adjustment.
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DISCLAIMER The opinions and information provided herein are provided with the understanding that the opinions and information are general in nature and do not
relate to any specific project or case. Because each project and case are unique and professionals differ, the opinions and information presented herein cannot and
should not be construed as being relevant or true for any individual case. Be aware that professionals can differ in their opinions. The opinions expressed herein are
those of the author only. Other professionals may legitimately disagree with some of them and thus, they should not be discredited if their opinions are different
than those expressed herein.

http://www.pinnacleone.com/e-newsl etter/wwmpf/2003_11.html 4/1/2008



