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DISSECTING THE DOCTRINE OF CONCURRENT DELA

Y

The concept of Concurrent Delay is one of the most hotly contested topicsin the
industry. Both Owners and Contractors invariably use Concurrent Delay as an
excuse to avoid responsibility for claims of extended overhead claims or
liguidated damages assessments. Unfortunately, there is no uniform application
of the Doctrine of Concurrent Delay. Contracts seldom addressit. Courts can’t
seem to agree on what it isor how it is measured. This five part discussion of
Concurrent Delay is intended to help provide you with an understanding of the
confusion and controversies arising from Concurrent Delay and ways you can
proactively address Concurrent Delay to avoid costly disputes of uncertain
outcome.

Criticality and Multiple Work Paths

While it is common for project participants on a delayed project to toss the term
Concurrent Delay around freely, it is rare that the construction contract actually
defines what it means. Furthermore, there is a divergence of opinion on the net
effect of concurrent Excusable, Non-Excusable and Compensable delay events
when the contract is silent on the topic [1]. If thisissueis not addressed clearly in
the contract documents, it is virtually certain that the parties will disagree over
who should bear the cost of time during Concurrent Delay periods.

The answer to the Concurrent Delay riddle is further complicated becauseit is
rooted not only on contractual and legal principles but also on atechnical
assessment of the project schedule. Fortunately tools currently exist, in particular
critical path method (CPM) scheduling, which can assist with thistask. A layman
description of CPM scheduling is as follows:
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"A network analysis technique used to predict project duration by analyzing
which sequence of activities (which path) has the least amount of scheduling
flexibility (the least amount of float)...[2]."

This sequence of activitiesis known as the "Longest Path" or "Critical Path" and
determines the earliest date of project completion.

This network analysis technique also calculates the earliest and latest dates that
an activity can start and finish without delaying the end of the project. An
activity is said to have positive total float if the early finish date is earlier than
the late finish date. Conversaly, if delays in a sequence of activities result in a
network that projects early finish dates later than the late finish dates, those
activities are said to have negative total float. An activity whose early and late
dates are identical is said to have zero total float.

While CPM succeeds as a mathematical determinant of a network’s Longest Path
at a given point in time, there are further underlying aspects of its use that must
be considered when analyzing Concurrent Delay.

What is Criticality?

The construction industry has at least two schools of thought when it comes to
defining whether a specific work activity is"critical." In practice, answering the
guestion "What is Critical ?" is afunction of whether you subscribe to:

A. ThelLongest Path Theory

"Under the Longest Path theory, if an activity has float, with respect to the
longest path, in excess of a given delay, it can absorb that delay and, thus, no
time extension will be required. The mere fact that an activity has negative float
will not be determinative of its criticality [3]." Or,

B. TheNegative Float Theory

"Under the Negative Float theory...all activities that have negative float are
critical [3]."
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On delayed projects, there may be activities with negative total float that are not
on the Longest Path. Consequently, the definition of Criticality isimperativein
analyzing Concurrent Delay and should appear conspicuously within the contract
documents. If your contract islike most and does not address Criticality, bring
the management teams together early in the project and decide for yourselves!
Draft a Project Delay Charter and adhereto it for the life of the project.

Is There One "True" Critical Path?

While CPM is a valid technique for determining the Longest Path through a
network a a given point in time, it fails to address certain practica
considerations inherent in most time impact analysis techniques. Namely, which
Longest Path governs? Is it the Longest Path on the Baseline Schedule? Is it the
Longest Path on a Schedule Update? Is it the As Built critical path? If it is the
As Built Critical Path, how will it be calculated? [4]

Be aware that the Critical Path can be influenced by preferential logic, work
activity estimated durations and calculation methods used by the CPM software
and that the Critical Path routinely changes as a project evolves. Courts have
long recognized the dynamic nature of the Critical Path:

"....there are numerous side paths for subordinate tasks which normally can be
performed without affecting the critical path. However, these subordinate tasks,
if improperly scheduled or unduly delayed in performance, can on occasions
become critical and thus change the critical path for the entire project [5]."

Consider also that because CPM scheduling looks forward, not backward, it will
likely take significant effort to establish the As Built Critical Path once your
project is complete. Furthermore, this process can be very subjective and if not
done properly, can be skewed in accordance with the varied interests of the
practitioners. Actual durations and logic are afunction of the integrity and
completeness of the practitioner’sinformation and as aresult, will likely be
disputed. Subordinate Paths can quickly become the subject of heated debate.

What about Other Work Paths?
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Since the fundamental function of a CPM Scheduleisto calculate the network’s
Longest Path at a given point in time, it seems counterintuitive to calculate and
analyze shorter work paths that by definition contain excess Total Float. Should
you be concerned with any path of work activitiesin the schedule shorter than
the Longest Path? The answer isyes. Why? Consider the observation:

"The only thing constant in life is change. [6]"
Francois De La Rochefoucauld

Remember, the Critical Path is a dynamic phenomenon so it is unlikely that your
current perception of the Longest Path will remain constant as the project
progresses. The result — criticality of individual work activities will usually vary
with status until the project is complete.

Setting aside more obvious discussions associated with discrete, sequential
delays adong the network’s Longest Path, consider the effect of changes
generated by multiple parties. These parties often generate Secondary and
Tertiary Path Delays that have the capacity to become Concurrent, if not Critical.
If you are unaware of these Subordinate Paths and concentrate only on the
Longest Path, it is likely that the lesser paths will overtake the Longest Path.
Even if they don't, disputes regarding Concurrent Delay will likely follow.

Protect yourself! Know the location of the Subordinate Paths in the CPM
schedule and keep in mind that forward scheduling technigques are estimates by
thelr very nature. Track and trend progress on the Subordinate Paths noting
delays that affect those paths. Mitigate your delays on Subordinate Paths and flag
other party delays to Subordinate Paths. Know the Total Float calculation on
each of your Subordinate Paths. If you can’'t accurately place a specific activity
on a specific path, it will be extremely difficult for you to present a convincing
case that delays on someone else’ s path were concurrent with your own!
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DISCLAIMER The opinions and information provided herein are provided with the understanding that the opinions and information are general in nature and do not
relate to any specific project or case. Because each project and case are unique and professionals differ, the opinions and information presented herein cannot and
should not be construed as being relevant or true for any individual case. Be aware that professionals can differ in their opinions. The opinions expressed herein are
those of the author only. Other professionals may legitimately disagree with some of them and thus, they should not be discredited if their opinions are different
than those expressed herein.
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